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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented : 

1. Whether an employee of the federal government may 
withdraw his resignation before its formal effective date but 
weeks after its acceptance and the cessation of his duties. 

2. Whether the Civil Service Commission and the District 
Court erred in rejecting the claim that appellant had been mis- 
led into resigning. 

(x) 





Counterstatement of the case 
Regulations involved. 
Summary of argument 
Argument: 
I. Appellant’s attempted withdrawal of her resignation was 
without effect, 
II. Appellant submitted her resignation with full knowledge 
of its consequences 
Conclusion. 
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Gunited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,862 


ADELE CoMPETELLO, APPELLANT 
v. 
Harris ELLSwoRTH, ET AL., APPELLEES 


| APPEAL FROM THE UNITED STATES DISTRIOT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES AND SUPPLEMENTAL APPENDIX 


COUNTERSTATEMENT OF THE CASE 


_ This appeal is from an order of the District Court granting 
_ appellees’ motion for summary judgment and dismissing a 
| complaint which sought a declaratory judgment and an in- 
junction restoring appellant to her former employment status 
within the classified Civil Service. 
_ Appellant, a non-veteran, was employed as a Clerk (Ste- 
_ nography), grade GS-5, in the Bureau of Indian Affairs, De- 
: partment of Interior (J.A. 3). After many months of diffi- 
_ culties with her supervisors concerning the quality of her 
_ performance, on May 13, 1957 appellant received official writ- 
, ten notice of a proposal to separate her from the Civil Service 
_ effective May 24, 1957. This letter stated that the separation 
| proposal was based on the entire pattern of appellant’s em- 
| ployment history with the Bureau. It detailed numerous in- 
| Stances in which appellant had failed to meet standards for 
performing assigned work, had been uncooperative with her 
(1) ; 
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supervisors, and had expressed dissatisfaction with each of the 
different assignments that had been given her in an effort to 
find some mutually satisfactory employment (J.A. 8-13). 
Appellant filed a written response to these charges (J.A. 13- 
18). 

On May 29, 1957, appellant was notified that she would be 
separated effective May 31, 1957 (J.A. 38). On the latter 
date, during a conference with Bureau officials, she requested 
an extension of the removal date. She was advised that, if 
she wished, the Bureau would cancel its decision to separate 
her and would permit her to resign effective June 21, 1957, 
and to remain on annual leave until then. Appellant stated 
that she would resign if the Bureau would withdraw the 
charges pending against her. She was told that the charges 
could not be withdrawn but had to remain in her personnel 
folder (J.A. 39). Nevertheless, later the same day, appellant 
submitted a letter of resignation. It stated that she was re- 
signing because of nervous strain and requested annual leave 
until June 21, 1957, the effective date of her resignation (J.A. 
94). The Bureau accepted appellant’s resignation and pre- 
pared a Standard Form 50, Notification of Personnel Action 
(J.A.25). A copy of this form, which was dated May 31, 1957, 
and which recorded her resignation effective June 21, 1957, 
was sent to appellant on June 4, 1957 (J.A. 26). It contained 
a notation that appellant’s resignation had been accepted while 
removal charges were pending but before final decision was 
reached. By letter of June 18, 1957, appellant attempted to 
withdraw her resignation on the ground that she would not 
have resigned had she known that such a notation was to be 
pleced on the Notification of Personnel Action (J.A. 26-27). 
On June 20, 1957, the Bureau replied that her resignation 
could not be withdrawn in view of the fact that it had been 
accepted and officially processed to become effective June 21, 
1957 (J.A. 27-28). 

Appellant appealed to the Civil Service Commission from 
the Bureau’s refusal to permit withdrawal of her resignation. 
She claimed that the Bureau had been responsible for her mis- 
taken belief that there would be no notation on her record 
that charges were pending against her when she resigned (J.A. 
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29-30). The Appeals Examining Office rejected this conten- 
tion, finding that appellant had resigned after having been 
“informed that the charges and her reply would remain in 
her personnel file.” It held that her resignation was voluntary 
and that federal statutes and civil service regulations do not 
provide for appeal in these circumstances (J.A. 30-31). 

The Civil Service Commission’s Board of Appeals and Re- 
view affirmed this decision (J.A. 38-40). It said: 


“In arriving at this decision the Board determined 
that the evidence of record showed that Miss Compe- 
tello separated herself from the service through volun- 
tary resigning from her position, and that her 
resignation was not procured by misrepresentation or 
deceit.” (J.A.39.) 


Appellant subsequently filed a complaint against appellees, 
members of the Civil Service Commission and Secretary of 
the Interior, respectively, on December 20, 1957, in the United 
States District Court. The complaint requested a declaratory 
judgment and an injunction directing that she be restored to 
her former position (J.A. 1-4). After appellees filed their 
answer (J.A. 4-6), appellant moved for summary judgment 
__ on the basis of the complaint, an affidavit in which she recited 

the same allegations that had been made on administrative 
_ review and exhibits consisting of copies of the Bureau’s letter 
of charges and her reply thereto (J.A. 6-18). Appellant 
claimed that the undisputed facts showed: (1) that appellant 
_ had attempted to withdraw her resignation prior to its effective 
. date and hence termination of her employment on that date 
was an adverse action reviewable by the Civil Service Com- 
Mission; and (2) that the notice of charges was procedurally 
._ defective (J.A.6). Appellees filed a cross-motion for summary 
judgment (J.A. 19), which was supported by exhibits consist- 
ing of the remainder of the administrative record (J.A. 24-40). 
_ Appellees maintained that appellant had resigned with full 
. knowledge of the consequences, that she could not unilaterally 
_ withdraw her resignation after it had been accepted and that 
_ the Commission had therefore correctly determined that it 
was without power to consider an appeal. 
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Following a hearing on September 22, 1958, the District 
Court granted appellees’ motion for summary judgment, de- 
nied appellant’s motion and dismissed the complaint (Supp. 
App.1). Thisappeal followed. 


REGULATIONS INVOLVED 


§ 9.106 Authority of Commission to investigate separations, 
suspensions, reassignments, OT demotions. (a) Except as re- 
quired by section 14 of the Veterans’ Preference Act of 1944, 
as amended, the Commission shall not investigate or review 
the sufficiency of the reasons for removal, suspension, reassign- 
ment, or demotion of an employee. 

(b) The Commission may investigate the removal, suspen- 
sion, reassignment, or demotion of an employee who establishes 
a prima facie case that: 

(1) The procedure prescribed by the Commission under 
§ 9.102(a) (1) has not been followed (regardless of other allega- 
tions) ; or 

(2) The removal, suspension, reassignment, or demotion was 
made for political reasons, except as may be required by law, 
or resulted from discrimination because of marital status or 
physical handicap. 

Note: Allegations of discrimination because of race, religion, 
color, or national origin will not be investigated under this 
section, inasmuch as a procedure for review of such cases is 
provided by Executive Order 10590 (3 CFR, 1955 Supp.) and 
Part 401 of this title. 

(c) No case will be investigated under paragraph (b) of 
this section unless the request for such investigation is received 
by the Commission within ten (10) days after the effective date 
of separation, suspension, reassignment, or demotion. This 
time limit may be extended, in the discretion of the Commis- 
sion, upon a showing by the employee that he was not notified 
of the applicable time limit and was not otherwise aware of 
the limit or that other circumstances beyond his control pre- 
vented him from filing a request for an investigation within 
the prescribed ten (10) days. The regulations of the Commis- 
sion’ under section 14 of the Veterans’ Preference Act of 1944 
as amended (Part 22 of this chapter), relating to appeals to 
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_ the Commission of preference eligibles, are applicable when- 
| ever a request is received from a preference eligible to investi- 
| gate & removal, suspension for more than thirty (30) days, or 
demotion. 
(d) The Commission has no authority to investigate a sus- 
_ pension or termination of employment under Public Law 733, 
_ 8lst Congress when it is alleged that the agency failed to 
| follow the procedure prescribed in the law. 
(RS. 1753; sec. 2, 22 Stat. 403, as amended; 5 U.S.C. 631, 
633.) 
_ §$9.107 Effect of removal on future employment. When 
_ an employee has been removed on charges (other than security 
_ or loyalty) or has resigned upon learning the agency planned 
_ to prefer charges or while charges were pending (other than 
: security or loyalty), the Commission may receive the sworn 
statement of such employee, setting forth fully and in detail 
_ the facts surrounding his removal or resignation and within 
_ its discretion may make investigation to determine his eligi- 
_ bility for further employment in the competitive Federal 
| Service insofar as suitability and fitness are concerned. After 
| such investigation, such employee will be advised whether the 


_ Commission, as a result of the investigation, has found him 

_ to be suitable for further employment in the competitive 

_ Federal service. No case will be considered under this pro- 
vision unless submitted to the Commission within six (6) 

_ months after the date of separation or sixty (60) days after 
the date of the last adverse decision as a result of an appeal 
under Part 22 of this chapter. 


SUMMARY OF ARGUMENT 


Appellant concedes that if her resignation from government 

_ employment was legally effective she was correctly denied 
_ administrative review of removal charges that were pending 
_ against her when she resigned. Neither of the grounds upon 
_ which appellant attacks the validity of her resignation is ten- 
able. The Civil Service Commission and the District Court 

| properly refused to recognize her unilateral withdrawal of the 
_ resignation before its formal effective date, since the resignation 
had already been accepted several: weeks earlier and since 
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appellant had thereafter ceased to perform her duties. Any 
other rule would make it impossible safely to fill an existing 
vacancy or to recruit a replacement for an impending one until 
the resignation’s formal effective date. Appellant’s alternative 
argument—that the government falsely led her to believe that 
if she resigned her record would not indicate that charges had 
been pending against her—is refuted by her own admission that 
she resigned after having been told that the charges could not 
be withdrawn but would remain in her personnel folder. 


ARGUMENT 


Because appellant had voluntarily resigned from government 
employment the Civil Service Commission’s Appeals Examin- 
ing Office, its Board of Appeals and Review and the District 
Court each held that she was not entitled to administrative 
review of removal charges that had been pending against her 
at the time of her resignation. Appellant concedes that under 
the pertinent federal statutes and regulations no such review 
was available to her if her resignation was legally effective. She 
claims, however, that it was not legally ‘effective, arguing that 
the Civil Service Commission and the District Court erred (1) 
in holding that she could not unilaterally withdraw her resigna- 
tion during the period following its acceptance and before its 
effective date and (2) in rejecting the claim that she had been 
tricked into resigning. Each of these contentions is without 
merit. 


1. Appellant’s attempted withdrawal of her resignation was 
without effect 


After many fruitless efforts to obtain satisfactory perform- 
ance from appellant, the Bureau of Indian Affairs instituted 
removal proceedings which resulted in notification to appellant 
that as of May 31, 1957, she would be separated from her 
grade GS-5 position. On May 31, 1957, following a confer- 
ence requested by appellant, the Bureau consented to cancel 
its femoval decision and to permit appellant to resign and re- 
main on leave for a period of time before the resignation be- 
came effective. She thereupon submitted her resignation to 
take effect June 21, 1957 and asked to be placed on annual 
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‘ leave until that date. The resignation was accepted by the 
: Bureau on May 31, 1957, and appellant’s duties ceased as of 
: then. On June 4, 1957, the Bureau sent appellant a copy of 
Standard Form 50, which recorded her resignation. Yet on 
; June 18, 1957, almost three weeks after acceptance of her 
: resignation and cessation of her duties and only three days 
' before the resignation’s formal effective date, appellant pur- 
ported to withdraw her resignation. But as the Bureau in- 
| formed appellant, and as the Appeals Examining Office, the 
' Board of Appeals and Review and the District Court each 
held, unilateral withdrawal of a resignation in these circum- 
stances is wholly without effect. 
Nevertheless, appellant’s principal contention on appeal is 
that she had an unfettered right to withdraw her accepted 
| resignation during the period after her duties had terminated 
and before the expiration of her annual leave. Appellant does 
not deny that after acceptance a resignation that is to take 
effect immediately may not be withdrawn without the consent 
, of the accepting authority. Mimmack v. United States, 97 
US. 426 (1878) ; Rockingham County v. Luten Bridge Co., 35 
F. 2d 301 (4th Cir. 1929); Sadler v. Jester, 46 F. Supp. 737 
| (N.D. Tex. 1942); State v. Ladeen, 104 Minn. 252, 116 N.W. 
/ 486 (1908); State v. Augustine, 113 Mo. 21, 20 S.W. 651 
i (1892). Such a rule is obviously essential to the successful 
functioning of any governing body. Otherwise, an existing 
vacancy could never be filled without risking the administra- 
i tive chaos that would result whenever a former employee chose 
: to withdraw his resignation and reclaim his position. Appel- 
‘lant argues that, even though she no longer continued to work 
: after her resignation was submitted and accepted, this salutary 
i Tule and its underlying policy do not apply to her case because 
: her resignation was not to take formal effect until a future date. 
But appellant’s resignation was essentially immediate 
iyather than prospective. Although nominally it was not to 
: take effect until June 21, 1957, for all practical purposes it 
| went into effect upon acceptance on May 31, 1957. The resig- 
‘nation contemplated that appellant would perform no other 
‘duties for the Bureau after that date, and indeed she at- 
tempted to perform none. The sole purpose of postponing 
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its effective date was to allow appellant three weeks of an- 
nual leave. In every other respect it was identical with an 
immediate resignation. In view of this, the same policy 
against sanctioning the unconsented withdrawal of an accepted 
resignation should certainly apply, for otherwise the govern- 
ment could not safely fill the existing vacancy until the resig- 
nation’s formal effective date. 

Not one of the few decisions relied on by appellant is appli- 
cable to the instant case. The dicta invoked from. People v. 
Porter, 6 Cal. 26 (1856), and Poland v. Glover, 111 F. Supp. 
675 (W.D.N-Y. 1953), were directed to the wholly different 
situation where the resignation is withdrawn prior to any ac- 
ceptance or reliance by the government. Similarly, State v. 
City of Lakewood, 47 Ohio App. 519, 192 N.E. 180 (1934), and 
its sequel, Babbitt v. Shade, 60 Ohio App. 100, 19 N-E. 2d 778 
(1988), were explicitly based upon considerations plainly not 
present here. The Ohio court placed great emphasis upon 
state statutes which permit an employee who resigned with 
no charges pending to be restored to employment within thirty 
days after acceptance of his resignation. It also stressed the 
fact that after acceptance of his resignation the employee in 
each case had continued to report for work and thus had cre- 
ated no immediate vacancy. Significantly, the only other case 
cited by appellant, State v. Murphy, 30 Nev. 409, 97 P. 391 
(1908), also concerned an employee who had not relinquished 
his duties during the period between acceptance and with- 
drawal of his resignation. 

Appellant’s position cannot prevail even if her resignation 
is treated as a purely prospective one. Contrary to the sug- 
gestion in her brief, the overwhelming weight of authority is 
that after it has been accepted the prospective resignation of 
& government employee may not be withdrawn without the 
government’s consent. E.g., Rider v. City of Batesville, 220 
Ark. 31, 245 S.W. 2d 822 (1952); Rogers v. Carleton, 188 
Okla. 470, 110 P. 2d 908 (1941); Board of Education of Wolfe 
County v. Rose, 285 Ky. 217, 147 S.W. 2d 83 (1940); Murray 
v. State, 115 Tenn. 308, 89 S.W. 101 (1905). See also State v. 
Stickley, 80 S.C. 64, 61 SE. 211 (1908); Bunting v. Willis, 
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| 68 Va. 144 (1876); Biddle v. Willard, 10 Ind. 62 (1958); 14 
Op. A.G. 259, 261; 2 Op. A.G. 406. 

This impressive body of decisions reflects widespread recog- 
nition that the Government, like any other employer, must 
| be free to make plans for the necessary replacement of an 
' employee who has announced his intention to resign on a 
future date. If after acceptance of his resignation an em- 
| ployee were permitted unilaterally to withdraw the resigna- 
tion at the moment before his departure, it would be 
impossible to provide for the uninterrupted operation of Gov- 
‘ ernment. Therefore, to assure continuity in public adminis- 
| tration, the vast majority of tribunals which have considered 
' the question have agreed with the Supreme Court of Tennes- 
: see that the “public interest requires that vacillation on the 
: part of the person resigning should not be encouraged. * * *” 
Murray v. State, supra, 115 Tenn. at 307, 89 S.W. at 102. 


: I. Appellant submitted her resignation with full knowledge 
of its consequences 


Appellant’s alternative theory is that she was entitled to 
repudiate her resignation on the ground that it had been ob- 


: tained through deceit and misrepresentation practiced by the 
| Bureau of Indian Affairs. Appellant claims that by suggest- 
. ing that she give personal reasons for her resignation and by 
: offering to help her secure other employment the Bureau 
impliedly led her to the false belief that her record would not 
: indicate that removal charges had been pending against her 
when she resigned. 

This contention is utterly without merit. Not only did the 
Bureau make no implied representation that it would with- 
i draw the pending charges if she resigned, but appellant con- 
| eedes that the Bureau expressly told her that it could not 
| withdraw the charges and that they would remain in her per- 
: gonnel file along with her reply to them. Since she proceeded 
to resign in the face of this information, she cannot subse- 
quently be heard to complain when the notice that recorded 
her resignation and brought her personnel file up to date re- 
| ferred to the existence of these charges. The Bureau’s offer 
- to help her obtain other employment and its suggestion that 
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she give personal reasons for resigning could not reasonably 
have been construed as an indication that the pending charges 
would not be part of her personnel record, particularly when 
appellant was explicitly told that they would be. Like the 
Bureau’s cooperation in cancelling its removal decision to 
permit appellant to resign, these actions merely evidenced 
its willingness to do what it could, consistent with Civil Serv- 
ice regulations,: to put the best possible face on her record 
so that she might establish her eligibility for further federal 
employment? The District Court was therefore plainly cor- 
rect in refusing to set aside the finding of the Civil Service 
Commission that appellant “separated herself from the serv- 
ice through voluntarily resigning from her position, and that 
her resignation was not procured by misrepresentation or 
deceit.” (J.A. 39.) * 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Ourver GascH, 

United States Attorney. 
Cart W. BELCHER, 
Jmrome A. CoHEN, 
Assistant United States Attorneys. 


2 As the Board of Appeals and Review noted, in journalizing appellant’s 
resignation on Standard Form 50 the Bureau Could not have omitted 
mentioning the pendency of removal charges without violating the reporting 
requirements of Chapter R1 of the Federal Personnel Manual (J.A. 39). 

2 Section 9.107 of the regulations of the Civil Service Commission provides 
a procedure whereby an employee who resigned while charges were pending 
may establish his eligibility for further government employment. So far as 
the record shows, appellant has never attempted to invoke this procedure 
nor in any other way to avail herself of the Bureau's offer to support her 
efforts to obtain other employment. : 

* Moreover, it is a long established principle of law that the courts will 
not review findings of fact made by proper administrative bodies. Keim 
v. U.S. 177 U.S. 290 (1900) ; Saggan v. Young, 100 U-S. App. D.C. 3, 240 P. 
2d 865 (1956) ; Levy v. Woods, 84 U.S. App. D.C. 138, 171 F. 24 145. (1948) ; 
Levine v. Farley, 70 App. D.C. 381, 107 F.2d 186 (1939). 





SUPPLEMENTAL APPENDIX 


United States District Court 


FOR THE DISTEICT OF COLUMBIA 


Civil Action No. 3187-57 


ADELE CoMPETELLO, PLAINTIFF 
v. 


| Harris ELLsworTs, CHARMAN, UnrrTep States Crvm SERVICA 
Commission, Bernarp L. Franacan, Memper, UNITED 
States Crvm Service Commission, Freperick J. Lawton, 
Memeer, Unirep States Crvm Service Commission, FRED 
A. Seaton, SEcRerary OF THE INTERIOR, DEFENDANTS 


Oxprr 


: This matter having come on for hearing on cross-motions for 
-; summary judgment and the Court having considered the oral 
argument and the memoranda, affidavits and exhibits filed 
herein, and it appearing that defendants are entitled to judg- 
ment as a matter of law, it is by the Court this 22d day of 
September 1958, 

: Ordered, That plaintiff's motion for summary judgment be 
and the same hereby is denied and it is 

| Further ordered, That defendants’ motion for summary 
| Judgment be and the same hereby is granted and that the 
complaint be and the same hereby is dismissed with costs to 
the defendants. 

Epwarp M. Curran, 
Judge. 
(11) 
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CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing Order was made 
upon plaintiff by mailing a copy thereof to her attorney, 
David M. Klinedinst, Esquire, 1346 Connecticut Avenue, NW., 
Washington, D.C., this 19th day of September 1958. 

(s) Sylvia A. Bacon, 
Sytvira A. Bacon, 
Assistant United States Attorney. 














